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M E M O R A N D U M

TO: Tourist Development Tax Procedure & Priorities Workgroup, 
2016 Orange County Charter Review Commission 

FROM: Wade C. Vose, Esq., General Counsel 
DATE: November 16, 2015 
SUBJECT: Revisions to Commissioner Brummer’s TDT Proposal 

Pursuant to the workgroup’s request at its October 20, 2015 meeting, this office has 
reviewed and prepared revisions to the charter amendment language proposed by CRC 
Commissioner Fred Brummer.  The direction provided by the workgroup was to revise the 
proposal to provide additional clarity and make the proposal more legally defensible, while 
preserving as much of the apparent intent of the proposal as possible. 

The revised charter amendment language is attached as Exhibit “A”.  This revision was 
prepared from a subsequent draft of the proposal provided to this office by CRC Commissioner 
Brummer on November 4, 2015, which is attached at Exhibit “B”.  A computer-generated redline 
of the changes is attached as Exhibit “C”.  All versions omit the explanatory introduction and 
proposed ballot language, which was not reviewed or revised. 

While the revisions involved restructuring of the evaluative criteria, deletion of recitals, 
and incorporation of definitions for brevity, the primary change involved an inversion of the 
legal mechanism used to accomplish the proposal’s intent.  In short, prior versions of this 
proposal appeared to require that Projects that were scored well and recommended by the Board 
of County Commissioners (“BCC”) and the Tourist Development Council (“TDC”) (or in some 
instances, just the TDC) were required to be added to the Orange County Tourist Development 
Tax Plan, notwithstanding that Section 125.0104(4)(d), Fla. Stat. provides that the tourist 
development plan can only be amended “by an affirmative vote of a majority plus one additional 
member” of the BCC.  In the current version of the proposal, the evaluation process set forth in 
the charter provision is merely a requirement that must satisfied prior to such an amendment by 
the BCC.  The legal relevance of this distinction is addressed below. 

The test for assessing the constitutionality of a county charter provision was addressed by 
the Florida Supreme Court in State v. Sarasota County, 549 So.2d 659, 660 (Fla. 1989) [attached 
as Exhibit “D”]: 

A charter provision or ordinance of a charter county will be unconstitutional 
under article VIII, section 1(g), of the Florida Constitution, if it is “inconsistent 
with general law.” We have consistently construed this phrase to mean 
“contradictory in the sense of legislative provisions which cannot coexist.” 
[citations omitted] 

In Sarasota County, the Florida Supreme Court considered a provision of the Sarasota 
County Charter that prohibited the issuance of bonds secured by “tax revenues of the County” in 
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an amount over $10,000,000 without a countywide referendum approving the issuance.  At issue 
was whether the statutorily authorized county gas tax, voted gas tax, and local option gas tax 
were “tax revenues of the County”, and if so, whether the charter provision was illegal as 
inconsistent with the statutes authorizing the county to levy and expend the gas taxes.  The Court 
answered the first question in the affirmative, while noting that “all forms of taxation except ad 
valorem taxes ‘are preempted to the state except as provided by general law,’” and that “[e]ach 
of the taxes in question is authorized by state statutes...”  Id. 

Addressing the second question, the Court applied the test above, and held: 

It is clear that section 4.3.E of the Sarasota County Charter can coexist with 
sections 206.60 and 336.025, Florida Statutes (1987). The charter does not 
prevent the county from pledging gas tax revenues for bond issues but merely 
requires voter approval if the bond issue is sufficiently large. Likewise, the statute 
does not prohibit a county from imposing restrictions upon its own ability to 
pledge tax revenues.  Id. at 660-61. 

Applying this reasoning to the current draft of the proposal, the proposed charter 
amendment does not prevent the county from expending funds from tourist development taxes 
(as in Sarasota County, a tax specifically authorized by state statute), but merely requires that the 
expenditure of a portion of those funds be subject to the evaluation process set forth in the 
proposed charter provision prior to being added to the tourist development plan.  Further, Section 
125.0104, Fla. Stat., “does not prohibit a county from imposing restrictions on its own ability to” 
expend tourist development tax funds.  

The Supreme Court’s test in Sarasota County also bears out why prior drafts of the 
proposal were legally problematic and changed in the current revision.  Section 125.0104(4)(d), 
Fla. Stat. provides that “the plan of tourist development may not be substantially amended except 
by ordinance enacted by an affirmative vote of a majority plus one additional member of the 
governing board.”  Prior versions of the proposal could have been read to mandate that the 
tourist development plan could be amended by some other means, such as upon recommendation 
and approval of a Project by the Tourist Development Council. Such a provision would have 
been, in the context of the statute, “contradictory in the sense of legislative provisions which 
cannot coexist.” Sarasota County, 549 So.2d at 660. The applicability of the legal principle 
stated by the County Attorney’s Office in its previous presentation (“When statute provides 
method to do something, it is a prohibition against its being done any other way”) becomes 
apparent in this context. 



Text Revisions. 
Section 713 of the Orange County Charter is hereby created to read as follows: 

Section 713. Expenditure of Tourist Development Taxes. 

A. Tourist Development Tax Project Evaluation 

1. Effective with unencumbered tourist development tax revenue (“Unencumbered
TDT Revenue”) collected on or after January 1, 2017 and not otherwise addressed herein, 
funding from tourist development tax revenue of projects, programs, events, and uses 
(hereinafter, “Projects”) shall only be awarded in a manner consistent with this section. 
Unencumbered TDT Revenue is tourist development tax revenue not otherwise earmarked to an 
existing contract or bond commitment as of the effective date of this section. 

2. Applications for Project funding from Unencumbered TDT Revenue shall be
submitted to both the board and the Orange County Tourist Development Council (“Tourist 
Development Council”).  Thereafter the board and the Tourist Development Council shall each 
evaluate such applications utilizing the following criteria, the satisfaction of each of which shall 
be demonstrated in such applications: 

a. Expansion of Tourism in All of Orange County

i. The extent to which the Project will attract and promote overnight visits;

ii. The extent to which marketing for the Project with encourage attendance
and overnight visits;

iii. The extent to which the Project will increase overnight stays.

b. Anticipated Return on Investment

i. The extent to which an appropriate return on investment is demonstrated.
The Project applicant shall provide an analysis evidencing the estimated
number of room nights the Project will generate, multiplied by the average
cost of a room per night within Orange County.  Return on investment
shall be determined by dividing this number by the total funding amount
requested.

c. Soundness and Quality of the Project

i. The extent to which the objectives of the Project are clearly identified;

ii. The extent to which a timetable for the Project is clearly delineated and
viable;

iii. The extent to which the Project’s management team is sufficiently
identified and adequately experienced to ensure the success of the Project;
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iv. The extent to which Project sponsorships and partnerships, if any, are
sufficiently identified and adequately experienced to ensure the success of
their contribution to the Project;

v. The extent to which the Project is consistent with or will benefit the
Orange County brand.

vi. The extent to which the Project is anticipated to result in economic benefit
to Orange County in addition to those benefits previously addressed.

The board, by ordinance, shall provide for a quantitative mechanism for scoring a Project’s 
satisfaction of the above-referenced criteria.  Such quantitative mechanism shall give equal 
weight to each of the three above-stated criteria categories. 

3. Those Projects that have been evaluated and scored by the board and the Tourist
Development Council, and have been recommended for funding by both the board and the 
Tourist Development Council, shall be designated Recommended Projects. 

4. In a fiscal year, if Unencumbered TDT Revenue exceeds the funding allocated by
the board to Recommended Projects and Exempt Projects (as hereinafter defined), including 
increases in funding to Exempt Projects, the board may designate a Project that has been 
evaluated and scored by the board and the Tourist Development Council, but failed to be 
recommended by the Tourist Development Council, as an Alternative Project. 

B. Pursuant to section 125.0104(4)(d), Florida Statutes, the Orange County Tourist 
Development Tax Plan, section 25-140, Orange County Code, (“Tourist Development Plan”) 
may not be substantially amended except by ordinance enacted by an affirmative vote of a 
majority plus one additional member of the board.  Only those Projects designated 
Recommended Projects, Alternative Projects, Exempt Projects, or any other project, use, or 
expenditure otherwise exempted by this section, may be added to the Tourist Development Plan 
by the board.  Nothing in this section shall be construed to require the board to add any Project to 
the Tourist Development Plan. 

C. Following the conclusion of each Project awarded funding, the Tourist Development 
Council shall review and evaluate the success of such Project, which review and evaluation shall 
include a summary of economic benefit to Orange County. 

D. All organizations that receive tourist development funds for Recommended Projects or 
Alternative Projects shall be subject to audit conducted for such funds as required by ordinance. 

E. In all cases, tourist development funds shall only be spent in accordance with the Local 
Option Tourist Development Act. 

F. Nothing in this section shall be construed to require any reduction in or alteration of the 
priority in funding provided to the Orange County Regional History Center, Orange County Arts 
& Cultural Affairs, Cultural Tourism Funding, Orange County Convention Center, or the 
Orlando/Orange County Convention and Visitors Bureau d/b/a Visit Orlando, as provided in the 
Tourist Development Plan as of the effective date of this section. Future funding increases to 



these funding categories are exempt from the process described in subsection A.  Such Projects 
and funding categories are designated Exempt Projects. 

G. Nothing in this section shall be construed to impact the expenditure of tourist 
development tax revenue that is otherwise encumbered by an existing contract or bond 
commitment as of the effective date of this section, January 1, 2017. 



Text Revisions. 
Section 713 of the Orange County Charter is hereby created to read as follows: 

Section 713. Expenditure of Tourist Development Taxes. 

A. The Florida Legislature has adopted the Local Option Tourist Development Act (section 
125.0104, Florida Statutes) to allow Florida counties to provide additional revenue sources for 
tourist development, including the promotion and advertisement of tourism. 

B. Orange County levies tourist development taxes in order to promote and advertise 
tourism in the County, as well as for other purposes, such as payment of debt service and bonds 
on eligible projects.  

C. The Orange County Tourist Development Council is authorized by Florida Statutes and 
codified in the Orange County Code as the appropriate public body to make recommendations to 
the Board of County Commissioners for the effective operation of special projects or for uses of 
tourist development tax revenue.  

D. 1. Effective with unencumbered tourist development tax revenue collected on or after
January 1, 2017 and not otherwise addressed herein, special projects and other uses of the tourist 
development tax revenue will be competitively selected. Unencumbered revenue is revenue not 
otherwise earmarked to a valid contract or bond commitment as of the effective date of this 
Charter amendment.   

2. Applications for funding of such projects, programs, events, and uses (hereafter
“Projects”) will be submitted to the Orange County Board of County Commissioners and the 
Orange County Tourist Development Council or a successor body appointed for this purpose. 
The following objective criteria will be equally measured by the Board of County 
Commissioners and the Tourist Development Council or successor body when evaluating all 
applications for tourist development funds:   

a. All applications shall show how the Project will result in a commitment to
expansion of tourism in all of Orange County and how the Project will provide a quantifiable 
return on investment.  

i. Will the goals of the Project promote the following?

(A) The Project is one that will attract and promote overnight visits;

(B) Marketing for the Project will encourage attendance and overnight visits;

(C) The Project will increase overnight stays and provide a return on investment.

ii. The anticipated return on investment to the County will be evaluated as follows:

Applicant will provide an analysis showing the estimated number of room nights
that the Project will generate multiplied by the average cost of a room per night

Exhibit "B"
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with in Orange County. To determine the return on investment, this number 
should be divided by the total funding amount requested.   

b. Is the proposed Project sound?

i. Did applicant clearly identify objectives?

ii. Does the proposal include a timetable for Project?

iii. Did applicant identify the management team, including sponsors, if any?

iv. Did applicant provide confirmation of sponsorships and partnerships, if any?

c. Is the Project consistent with or to the benefit of the Orange County brand?

d. Will the Project result in other economic benefit to Orange County?

The applicant should include any other information relating to the anticipated
economic benefit that will result from the Project.

3. Funding will be awarded to only those Projects that show an estimated return on
investment, meet the objective criteria listed Subsection D.2.b and c, above, and that are 
recommended for approval by the Board of County Commissioners or the Tourist Development 
Council; provided, however, that if the Board of County Commissioners is the applicant or is a 
party to the Project application, such as by interlocal agreement, the proposal will be submitted 
to and evaluated solely by the Tourist Development Council.  

4. In a fiscal year, if tourist development tax collection exceeds the funding allocated to
Projects identified in paragraphs D, H, and I, including increases in funding to those categories 
identified in Paragraph H, of this Section, the Board of County Commissioners may allocate 
funding or the Tourist Development Council may recommend for funding those projects that do 
not meet all objective criteria listed in subparagraph D.2 (i.e. a request for available funding may 
be made to the Board of County Commissioners or to the Tourist Development Council for 
funding of renovations to the Florida Citrus Bowl, also known as the Florida Citrus Bowl-
Orange County/Orlando Stadium, the Orlando Arena, now known as the Amway Arena, or the 
Dr. Phillips Performing Arts Center). 

5. Once Projects are recommended for funding, as provided in this Section, the Board of
County Commissioners shall include said projects in the County Plan. The Board of County 
Commissioners shall adopt the county plan for tourist development as a part of the ordinance 
levying the tax. After enactment of the ordinance levying and imposing the tax, the plan of 
tourist development may not be substantially amended except by ordinance enacted by an 
affirmative vote of a majority plus one member of the governing board.   

6. Following the conclusion of each Project, the Tourist Development Council will
review and evaluate the success of each Project. Included in its review and evaluation will be a 
summary of economic benefit to Orange County.   



E. In all cases, tourist development funds shall only be spent in accordance with the Local 
Option Tourist Development Act. 

F. The Board of County Commissioners shall direct that any Tourist Development Plan 
adopted prior to the effective date of this amendment be amended if and as necessary to comply 
with the provisions of this section. 

G. All organizations that receive tourist development funds for the purposes stated in 
paragraph (D) shall be subject to the audit conducted for such funds as required by ordinance. 

H. Nothing in this provision shall be construed to require any reduction in or alteration of 
the priority in funding provided to the Orange County Regional History Center, Orange County 
Arts & Cultural Affairs, Cultural Tourism Funding, Orange County Convention Center, and the 
Orlando/Orange County Convention and Visitors Bureau d/b/a Visit Orlando, as provided in the 
current Tourist Development Tax Plan, and codified at section 25-140, Orange County Code, as 
of the effective date of this Charter amendment. Future funding increases to these funding 
categories is exempt from the process described in paragraph (D). 

I. Nothing in this provision shall be construed to impact the expenditure of tourist 
development tax revenue that is otherwise encumbered by a valid contract or bond commitment 
as of the effective date of this Charter amendment (January 1, 2017). 



Text Revisions. 
Section 713 of the Orange County Charter is hereby created to read as follows: 

Section 713. Expenditure of Tourist Development Taxes. 

A. The Florida Legislature has adopted the Local Option Tourist Development Act (section 
125.0104, Florida Statutes) to allow Florida counties to provide additional revenue sources for 
tourist development, including the promotion and advertisement of tourism. 

B. Orange County levies tourist development taxes in order to promote and advertise 
tourism in the County, as well as for other purposes, such as payment of debt service and bonds 
on eligible projects. 

C. The Orange County Tourist Development Council is authorized by Florida Statutes and 
codified in the Orange County Code as the appropriate public body to make recommendations to 
the Board of County Commissioners for the effective operation of special projects or for uses of 
tourist development tax revenue. 

D. A. Tourist Development Tax Project Evaluation 

1. Effective with unencumbered tourist development tax revenue (“Unencumbered TDT
Revenue”) collected on or after January 1, 2017 and not otherwise addressed herein, special 
projects and other uses of the tourist development tax revenue will be competitively selected. 
Unencumbered revenue is revenue not otherwise earmarked to a valid contract or bond 
commitment as of the effective date of this Charter amendment.  

2. Applications for funding of such from tourist development tax revenue of
projects, programs, events, and uses (hereafterhereinafter, “Projects”) will be submitted to the 
Orange County Board of County Commissioners and the Orange County Tourist Development 
Council or a successor body appointed for this purpose. The following objective criteria will be 
equally measured by the Board of County Commissioners and the Tourist Development Council 
or successor body when evaluating all applications for tourist development funds:  shall only be 
awarded in a manner consistent with this section. Unencumbered TDT Revenue is tourist 
development tax revenue not otherwise earmarked to an existing contract or bond commitment 
as of the effective date of this section. 

a. All applications shall show how the Project will result in a commitment to
expansion of tourism in all of Orange County and how the Project will provide a quantifiable 
return on investment. 

2. Applications for Project funding from Unencumbered TDT Revenue shall
be submitted to both the board and the Orange County Tourist Development Council (“Tourist 
Development Council”).  Thereafter the board and the Tourist Development Council shall each 
evaluate such applications utilizing the following criteria, the satisfaction of each of which shall 
be demonstrated in such applications: 

a. Expansion of Tourism in All of Orange County

Exhibit "C"
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i. Will the goals ofThe extent to which the Project promote the following?

(A) The Project is one that will attract and promote overnight visits; 

ii. (B) MarketingThe extent to which marketing for the Project 
willwith encourage attendance and overnight visits; 

iii.(C)  The extent to which the Project will increase overnight stays and provide a 
return on investment.  . 

b. ii. Anticipated Return on Investment 

i. The anticipatedextent to which an appropriate return on investment to the County will be
evaluated as follows: 

Applicant willis demonstrated.  The Project applicant shall provide an analysis 
showingevidencing the estimated number of room nights that the Project 
will generate, multiplied by the average cost of a room per night with 
inwithin Orange County. To determine the return Return on investment, 
shall be determined by dividing this number should be divided by the total 
funding amount requested.  

c. b. IsSoundness and Quality of the proposed Project sound? 

i. Did applicant clearly identify The extent to which the objectives?  of the 
Project are clearly identified; 

ii. Does the proposal includeii. The extent to which a 
timetable for the Project?  is clearly delineated and viable; 

iii. The extent to which the Project’siii. Did applicant identify the
management team, including sponsors, if any?	

iv. Did applicant provide confirmation of management team is
sufficiently identified and adequately experienced to ensure the success of 
the Project; 

iv. The extent to which Project sponsorships and partnerships, if any?, are
sufficiently identified and adequately experienced to ensure the success of
their contribution to the Project;

c. Isv. The extent to which the Project is consistent with or to
thewill benefit of the Orange County brand? . 

d. Willvi. The extent to which the Project is anticipated to result in other economic
benefit to Orange County? 

The applicant should include any other information relating to the anticipated 
economic benefit that will result from the Project. 



3. Funding will be awarded to only  in addition to those Projects that show
an estimated return on investment, meet the objective criteria listed 
Subsection D.2.b and c, above, and that are recommended for approval by 
the Board of County Commissioners or the Tourist Development Council; 
provided, however, that if the Board of County Commissioners is the 
applicant or is a party to the Project application, such as by interlocal 
agreement, the proposal will be submitted to and evaluated solely by the 
Tourist Development Council. benefits previously addressed. 

The board, by ordinance, shall provide for a quantitative mechanism for scoring a Project’s 
satisfaction of the above-referenced criteria.  Such quantitative mechanism shall give equal 
weight to each of the three above-stated criteria categories. 

3. Those Projects that have been evaluated and scored by the board and the Tourist
Development Council, and have been recommended for funding by both the board and the 
Tourist Development Council, shall be designated Recommended Projects. 

4. In a fiscal year, if tourist development tax collectionUnencumbered TDT Revenue
exceeds the funding allocated by the board to Recommended Projects identified in paragraphs D, 
H, and I,Exempt Projects (as hereinafter defined), including increases in funding to those 
categories identified in Paragraph H, of this Section, the Board of County CommissionersExempt 
Projects, the board may allocate funding or designate a Project that has been evaluated and 
scored by the board and the Tourist Development Council may recommend for funding those 
projects that do not meet all objective criteria listed in subparagraph D.2 (i.e. a request for 
available funding may be made to the Board of County Commissioners or to , but failed to be 
recommended by the Tourist Development Council for funding of renovations to the Florida 
Citrus Bowl, also known as the Florida Citrus Bowl-Orange County/Orlando Stadium, the 
Orlando Arena, now known as the Amway Arena, or the Dr. Phillips Performing Arts Center)., 
as an Alternative Project. 

5. Once Projects are recommended for funding, as provided in this Section, the Board of
County Commissioners shall include said projects in the County Plan. The Board of County 
Commissioners shall adopt the county plan for tourist development as a part of the ordinance 
levying the tax. After enactment of the ordinance levying and imposing the tax, the plan of 
tourist developmentB. Pursuant to section 125.0104(4)(d), Florida Statutes, the Orange County 
Tourist Development Tax Plan, section 25-140, Orange County Code, (“Tourist Development 
Plan”) may not be substantially amended except by ordinance enacted by an affirmative vote of a 
majority plus one member of the governing board.  additional member of the board.  Only those 
Projects designated Recommended Projects, Alternative Projects, Exempt Projects, or any other 
project, use, or expenditure otherwise exempted by this section, may be added to the Tourist 
Development Plan by the board.  Nothing in this section shall be construed to require the board 
to add any Project to the Tourist Development Plan. 

6. C. Following the conclusion of each Project awarded funding, the Tourist
Development Council willshall review and evaluate the success of eachsuch Project. Included in 



its, which review and evaluation will beshall include a summary of economic benefit to Orange 
County.  

D. All organizations that receive tourist development funds for Recommended Projects or 
Alternative Projects shall be subject to audit conducted for such funds as required by ordinance. 

E. In all cases, tourist development funds shall only be spent in accordance with the Local 
Option Tourist Development Act. 

F. The Board of County Commissioners shall direct that any Tourist Development Plan 
adopted prior to the effective date of this amendment be amended if and as necessary to comply 
with the provisions of this section. 

G. All organizations that receive tourist development funds for the purposes stated in 
paragraph (D) shall be subject to the audit conducted for such funds as required by ordinance. 

H. Nothing in this provisionF. Nothing in this section shall be construed to require any 
reduction in or alteration of the priority in funding provided to the Orange County Regional 
History Center, Orange County Arts & Cultural Affairs, Cultural Tourism Funding, Orange 
County Convention Center, andor the Orlando/Orange County Convention and Visitors Bureau 
d/b/a Visit Orlando, as provided in the current Tourist Development Tax Plan, and codified at 
section 25-140, Orange County Code, as of the effective date of this Charter amendment.section. 
Future funding increases to these funding categories isare exempt from the process described in 
paragraph (D).subsection A.  Such Projects and funding categories are designated Exempt 
Projects. 

IG. Nothing in this provisionsection shall be construed to impact the expenditure of tourist 
development tax revenue that is otherwise encumbered by a validan existing contract or bond 
commitment as of the effective date of this Charter amendment (section, January 1, 2017).. 
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549 So.2d 659
Supreme Court of Florida.

STATE of Florida, Appellant,
v.

SARASOTA COUNTY, Florida, Appellee.

No. 73912.  | Sept. 28, 1989.

State challenged validity of county's proposed bond issue.
The Circuit Court, Sarasota County, Gilbert A. Smith,
C.J., validated proposed bonds, and appeal was taken. The
Supreme Court, Grimes, J., held that gas taxes which were
not ad valorem taxes were nevertheless “tax revenues” within
meaning of county charter requiring county to obtain approval
of bond issue by referendum.

Reversed and remanded.

West Headnotes (1)

[1] Counties
Petition or Assent of Taxpayers or Voters

Gas taxes which were not ad valorem taxes were
nevertheless “tax revenues” within meaning
of county charter requiring county to obtain
approval of bond issue by referendum; taxes at
issue were imposed at option of county and,
though collected by state agency, constituted
monies received by county which were spent
locally. West's F.S.A. Const. Art. 7, § 12(a).

6 Cases that cite this headnote

Attorneys and Law Firms

*659  Earl Moreland, State Atty., and Henry E. Lee, Chief
Asst. State Atty., Sarasota, for appellant.

John L. McWilliams of Freeman, McWilliams & Dame,
Jacksonville, and Richard E. Nelson of Helson, Hesse, Cyril,
Smith, Widman, Herb, Causey & Dooley, Sarasota, for
appellee.

Opinion

GRIMES, Justice.

Pursuant to article V, section 3(b)(1), Florida Constitution,
we review a circuit court order that validated $37,000,000 in
*660  bonds proposed for issue by Sarasota County.

The county's proposed bond issue is to be secured by a prior
lien upon and pledge of the county gas tax, the voted gas
tax, and the local option gas tax. Because no ad valorem
tax revenues were pledged, the county was exempt from the
constitutional requirement of securing voter approval through
a referendum election. Art. VII, § 12(a), Fla. Const.

The issue before us is whether the county was required by
its own charter to obtain approval of the bond issue by a
referendum. Section 4.3.E of the Sarasota County Charter
reads:

Sarasota County, or any subdivisions or
instrumentality thereof, shall not issue or
cause to be issued any notes, bonds or
other instruments of indebtedness out of
the tax revenues of the County, unless
the principal indebtedness evidenced by
said instrument is in an amount less than
Ten Million Dollars ($10,000,000) or the
issuances approved by a majority vote
at a referendum specifically authorizing
the issuance of the notes, bonds or other
instruments of indebtedness in excess of
the Ten Million Dollars ($10,000,000).

(Emphasis supplied.) The county's position was that the gas
taxes were not tax revenues of the county and that only ad
valorem taxes were covered by the charter. The state asserted
that in the absence of voter approval, the bond issue was
forbidden by section 4.3.E. The trial court sided with the
county, and the state appealed.

Under our constitution, all forms of taxation except ad
valorem taxes “are preempted to the state except as provided
by general law.” Art. VII, § 1(a), Fla. Const. Each of
the taxes in question is authorized by state statutes and
collected by the Department of Revenue. The “county gas
tax” is imposed under section 206.60, Florida Statutes (1987),
and distributed to the counties pursuant to a formula. The
“voted gas tax” which is authorized by section 336.021,
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Florida Statutes (1987), is subject to approval by the county
commission and by the voters in a county referendum. Section
336.025, Florida Statutes (1987), authorizes the board of
county commissioners to approve an “optional gas tax” of
up to six cents per gallon. Thus, two of the three taxes are
imposed only at the option of the counties.

We cannot avoid the conclusion that these taxes fall within
the term “tax revenues of the county.” While the taxes are
collected by a state agency, they constitute monies received
by the county which are spent locally. Moreover, if ad
valorem taxes are the only true county taxes, then section
4.3.E is redundant because any bond issue, regardless of size,
that is secured by ad valorem tax revenues must be approved
by referendum. Art. VII, § 12(a), Fla. Const.

We reject the county's argument that the intention of the
drafters of section 4.3.E was that it apply only to ad valorem
taxes. The parol evidence presented by the county on the
subject cannot alter the fact that section 4.3.E is clear and
unambiguous. The fact that the county has consistently
interpreted the section to refer only to ad valorem taxes does
not mean that the interpretation is correct.

Finally, the county's assertion that the referendum
requirement of section 4.3.E conflicts with state law is also
unpersuasive. The county argues that section 4.3.E conflicts
with sections 206.60 and 336.025, Florida Statutes (1987),
which permit counties to pledge county gas tax revenues to
the payment of bonds. A charter provision or ordinance of
a charter county will be unconstitutional under article VIII,

section 1(g), of the Florida Constitution, if it is “inconsistent
with general law.” We have consistently construed this
phrase to mean “contradictory in the sense of legislative
provisions which cannot coexist.” Laborers' Int'l Union of
North America, Local 478 v. Burroughs, 541 So.2d 1160
(Fla.1989); State ex. rel. Dade County v. Brautigam, 224
So.2d 688, 692 (Fla.1969). It is clear that section 4.3.E of the
Sarasota County Charter can coexist with sections 206.60 and
336.025, Florida Statutes (1987). The charter does not prevent
the county from pledging gas tax revenues for bond issues
but merely requires voter approval *661  if the bond issue
is sufficiently large. Likewise, the statute does not prohibit
a county from imposing restrictions upon its own ability to
pledge tax revenues.

In short the proposed bond issue is invalid because Sarasota
County should have submitted the issue to a referendum, as
required by section 4.3.E of the Sarasota County Charter. We
reverse the judgment and remand the case with directions to
enter judgment for the state.

It is so ordered.

EHRLICH, C.J., and OVERTON, McDONALD, SHAW,
BARKETT and KOGAN, JJ., concur.

All Citations

549 So.2d 659
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