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October 24, 2011

Teresa Jacobs, County Mayor
And
Board of County Commissioners
We have conducted a limited review of the City of Orlando Events Center Construction
Project. The period reviewed was August 1, 2007 through March 31, 2010 with
emphasis on transactions occurring in the later part of the review period.
We conducted this audit in accordance with generally accepted government auditing
standards. Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our findings and
conclusions based on our audit objectives. We believe that the evidence obtained
provides a reasonable basis for our findings and conclusions based on our audit
objectives.
Responses to our Recommendations for Improvement were received from the Office of
Accountability and are incorporated after each of the recommendations. In addition, the
Developer’s Representative provided a response to each of the issues noted within the
Recommendation for Improvements Section for the items that related to the Events
Center construction (Recommendations for Improvement No. 1-5) and their response is
included as Appendix B.
We appreciate the cooperation of the personnel from the City of Orlando, Shingle Creek
Advisors, and the County during the course of the review.

Martha O. Haynie, CPA
County Comptroller
c: Ajit Lalchandani, County Administrator
Eric Gassman, Chief Accountability Officer
Jay Berlinsky, Principal Owner, Shingle Creek Advisors
Jim Fritz, Chief Financial Officer, Orlando Magic

EXECUTIVE SUMMARY

Executive Summary
We conducted a limited review of the Orlando Events Center Construction Project. The
scope of the review was limited to verifying compliance with certain provisions of the
Interlocal Agreement as well as ensuring public funds were used for reasonable and
allowable expenditures. The objectives of this review are detailed in the Scope and
Objectives Section of this report. The period reviewed was August 1, 2007 through
March 31, 2010 with emphasis on transactions occurring in the later part of the review
period.
Based on the results of our testing, public funds used on the Events Center were for
reasonable and allowable expenditures. The procurement of goods and services was
materially in accordance with the Interlocal Agreement (Section 8.2) and applicable
Florida Statutes; however, we noted instances in which best practices for government
procurement were not followed. Further, in our opinion:
•

The Interlocal Agreement adequately protected the County from additional
financial obligations related to the construction and operation of the Events
Center;

•

Language in subsequent agreements and contracts contained the appropriate
flow down language and requirements specified in the Interlocal Agreement; and,

•

Project Management established adequate controls to track progress of meeting
certain conditions outlined in the Interlocal Agreement; however improvements
are needed in the reporting of Minority/Women Business Enterprise (M/WBE)
goals.

Based on the results of testing performed by our Consultants, the value engineering
team, process and the program’s overall effectiveness was adequate. However, certain
aspects of the value engineering process were not well documented.
The following opportunities for improvement are noted below:
The Request for Qualifications issued by the Developer for the two professional
services contracts reviewed did not contain the specific weighted evaluation
criteria in the notice to the proposers. In addition, the Request for Proposals
issued by the Developer for one of the three construction services contracts
reviewed did not contain the specific weighted evaluation criteria in the notice to
the proposers.
For all five solicitations reviewed, there was no documentation available to
support the evaluation performed by the Procurement Committee. There were
no scoring sheets, meeting minutes, or other documentation to show the basis
of the committee’s decision to rank the selected firms as the number one firms.
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Although noted by the Developer’s Representative and corrected prior to the
audit, the Truth in Negotiation and Consideration for Award clauses were added
to the two professional services agreements reviewed several months after the
firms were selected and agreements were executed.
For all three construction services reviewed, there was no public opening or
public notification of the responses received for the Requests for Proposals
issued by the Developer.
Seventeen of the 27 subcontractor Applications for Payment reviewed did not
contain evidence of approval (signed) by the subcontractor. We also noted 24
of the 27 subcontractor Applications for Payment reviewed did not contain
evidence of approval by the Construction Manager.
We found that project management had established a process for obtaining and
logging lien waivers from the various parties (contractors, subcontractors, and
suppliers) paid with project funds. Lien waivers are commonly used on
construction projects to ensure parties to the construction project are paid for
work performed and materials/equipment delivered as well as to protect the
owner of the property from claims. However, the process did not include
ensuring all lien waivers were received from subcontractors included on the
Construction Manager’s previous Application for Payment prior to paying the
Construction Manager additional funds for work performed by the same
subcontractors. Our testing found the Construction Manager was not providing
payments to the subcontractors in a timely basis for 37 percent of the payments
tested. Six of the late payments exceeded 100 days with the most being 337
days.
The Minority and Women Business Enterprise (M/WBE) report the Developer
included in their monthly progress report to the City as of March 31, 2010,
contained several errors in the computation of the M/WBE percentages and
included some data that was not supported by documentation from third-parties.
During the course of the review, the Developer took proactive steps to correct
some of the issues identified on subsequent reports provided to the City.
The Interlocal Agreement does not exclude the use of County contributed funds
for the purchase of furniture, fixtures, and equipment (FF&E) installed in areas
not accessible to the general public or used for hosting events. Subsequent to
the execution of the Interlocal Agreement, the City negotiated the Project
Construction Agreement (PCA) with the project developer. The PCA contains
several items that were not included in the definition of the Events Center as
described in the Interlocal Agreement. FF&E items added to the PCA include
the fit out, furnishing and equipping of all City administrative space and offices
in accordance with the Quality Events Center Standard; and occupancy ready
build-out of both the City and County’s suites, complete with furniture, fixtures,
and equipment. We noted various areas of the Center that are neither
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accessible to the general public nor used for operating and hosting events that
were paid with public funds. These areas include the administrative offices for
the City and its major tenant (the Orlando Magic), as well as office space and
other customary spaces for such tenant’s basketball operations. Public funds
should not be used to provide FF&E for tenant occupied space. It should be
noted that the major tenant has reimbursed the project for furnishing and
equipping their administrative office space. While it appears to be an
acceptable use of public monies to provide furnishings and equipment for the
City employees, it should have been included within the definitive elements
outlined in the Interlocal Agreement.
The Interlocal Agreement did not contain any requirements for County
personnel to participate in establishing major processes such as developing
procurement procedures, assisting with the value engineering process, or
reviewing project budgets, and major agreements/contracts prior to issuance.
Also, we did not note any County involvement in these processes. A more
expanded role in the project could have provided additional assurance that
public funds were used as intended and in a cost effective manner. In addition,
it could have provided additional assurance that initiatives specified in the
Interlocal Agreement were acted upon and achieved.
Orange County Administration concurred with all of our Recommendations for
Improvement. Responses to each of the Recommendations for Improvement are
included herein. In addition, the Developer’s Representative provided responses to
each of the issues noted, and their response is included as Appendix B.
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ACTION PLAN

LIMITED REVIEW OF THE CITY OF ORLANDO
EVENTS CENTER CONSTRUCTION PROJECT
ACTION PLAN

NO.
1.

A)
B)

C)

D)
2.

RECOMMENDATIONS
We recommend subsequent Interlocal Agreements be
clarified to note which local ordinance must be followed in
the event of a conflict. In addition, the County should
request procurement procedures for future projects include
the following:
Weighted evaluation criteria in the notice to the
proposers;
Documentation that the evaluation performed by the
Procurement Committee was based upon weighted
objective criteria;
Truth in Negotiation and Consideration for Award
clauses are added to the agreements before the
agreements are executed; and,
Public opening or public notification of the responses
received for the Requests for Proposals.
We recommend the County requests Project Management
for future projects ensures all subcontractor Applications
for Payment supporting the Construction Manager’s
Application and Certification for Payment contain evidence
of approval by both the subcontractor and the Construction
Manager.

MANAGEMENT RESPONSE
PARTIALLY
DO NOT
CONCUR
CONCUR
CONCUR

IMPLEMENTATION
STATUS
UNDERWAY

PLANNED



















LIMITED REVIEW OF THE CITY OF ORLANDO
EVENTS CENTER CONSTRUCTION PROJECT
ACTION PLAN

NO.
3.

4.

5.

6.

RECOMMENDATIONS
We recommend the County requests Project Management
for future projects ensures all lien waivers are received
from subcontractors included on the Construction
Manager’s previous Application for Payment prior to
paying the Construction Manager additional funds for more
work performed by the same subcontractors. When valid
reasons exist for withholding payments to subcontractors,
Project Management should work with the parties to
resolve the discrepancies as soon as practical to avoid
potential claims on the project.
We recommend the County requests Project Management
for future projects ensures reports containing details
relative to the achievement of contractual required goals
are prepared using verifiable source documents.
In
addition, such reports should accurately disclose all
relevant data and amounts reported should reconcile to
the overall project budget.
We recommend the County takes the necessary steps to
ensure the Interlocal Agreement prohibits the use of
County contributed funds for furnishing and equipping
Community Venue areas not accessible to the general
public or used for hosting events.
We recommend Interlocal Agreements for construction
projects utilizing County funding consider expanding the
County’s role and providing additional guidance or
oversight on certain aspects of the project.

MANAGEMENT RESPONSE
PARTIALLY
DO NOT
CONCUR
CONCUR
CONCUR

IMPLEMENTATION
STATUS
UNDERWAY

PLANNED
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INTRODUCTION

Background

Limited Review of the City of
Orlando Events Center
Construction Project

In August 2007 the Orange County Board of County
Commissioners (County) entered into the Orlando/Orange
County Interlocal Agreement (Interlocal Agreement) with the
City of Orlando (City) and the City of Orlando Community
Redevelopment Agency (Agency) to finance and facilitate
the construction of the Community Venues. The Community
Venues consist of constructing a new community events
center (Events Center), constructing a new performing arts
center, and renovating the existing Florida Citrus Bowl
Stadium.
Regarding the construction of the Events Center, the
Interlocal Agreement outlines a finance plan of $480 million
that includes Tourist Development Tax Bonds ($270 million
from Orange County), State Sales Tax Revenue Bonds ($30
million), affiliates of the Orlando Magic Ltd contributions ($50
million), and City contributions of land and monies from nongeneral fund sources ($130 million). The use of funds
consists of the following:
Gross Construction Costs:
Property Contribution, Acquisition, & Site Prep:
Parking, Roads, & Site Improvements:

$380 million
$ 40 million
$ 60 million

As part of the Interlocal Agreement the County agreed to
contribute a portion of the Sixth Cent Tourist Development
Tax (Sixth Cent TDT) to finance up to $270 million in project
costs for the Event Center. According to Section 8.1.3 of the
Interlocal Agreement, “….no general fund revenues or other
funds of the County are obligated or shall be used to secure
debt relating to the Community Venues or to provide for the
operating or maintenance costs of the Community Venues.”
In addition, Section 8.1.4 states “….the County shall not be
liable for any construction cost overruns or operating
subsidies of any type whatsoever in connection with the
construction or operation of the Community Venues.”
The levying and use of the County’s Tourist Development
Tax is governed by Florida Statute 125.0104. Section
125.0104(5)(a) restricts the use of the tourist development
tax. In general, the County’s Tourist Development Taxes
may be used to acquire, construct, extend, enlarge, remodel,
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repair, improve, maintain, operate, or promote various
matters related to publicly owned and operated convention
centers, sports stadiums, sports arenas, coliseums, or
auditoriums. The Tourist Development Tax may also be
used to: promote and advertise tourism in the State of
Florida and nationally and internationally; to fund convention
bureaus, tourist bureaus, tourist information centers, and
news bureaus; or to finance beach park facilities or beach
improvement, maintenance, renourishment, restoration, and
erosion control.
To facilitate the design, development, construction, and
operation of the Events Center, the City entered into the
New Orlando Events Center Agreement (NOECA) and the
Orlando Events Center Project Construction Agreement
(PCA) with affiliates of the Orlando Magic, LTD (the Magic),
to include Events Center Development, LLC, designated as
the project Developer. Although the overall project budget
was set at $480 million, the NOECA and the PCA jointly
established the construction portion of the budget at $380
million. All construction cost overruns, other than amounts
spent on excluded costs as defined in the NOECA and the
PCA, are the responsibility of the project developer and/or
the Magic.
As part of the $480 million project budget, the $380 million
construction budget includes the following major
components:
Construction Services (GMP) Architectural Services
Building FF&E Program Management Costs Insurance/Risk Management Contingency -

$ 284 million
$ 24 million
$ 19 million
$ 13 million
$ 13 million
$ 15 million

The Interlocal Agreement (Section 8.2) stipulates the
following:
1)

Any architectural and engineering services funded by
County contributions shall be procured through an
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open, competitive procurement process. The
procurement process shall comply with Section
287.055, Florida Statutes;
2)

The services of construction manager and all third
party providers funded by County contributions shall
be procured through an open competitive process.
The procurement method shall comply with Section
255.20, Florida Statutes; and,

3)

Construction must comply with the minority business
enterprise and women-owned business enterprise
requirements of Chapter 57 of the City Code.

As part of the NOEC and the PCA, the City required the
Developer to utilize an Owner Direct Purchasing Program to
achieve sales tax savings for the construction costs
associated with the Events Center.
According to the
Developer approximately $80 million of goods and materials
were purchased through this program with a sales tax
savings of approximately $4.5 million.

Scope and
Objectives

The scope of the review was limited to verifying compliance
with certain provisions of the Interlocal Agreement as well as
ensuring public funds were used for reasonable and
allowable expenditures. The period reviewed was August 1,
2007 through March 31, 2010 with emphasis on transactions
occurring in the later part of the review period.
The primary objectives of this review were to determine the
following:
1)

Reasonableness and allowability of expenditures from
public funds;

2)

Compliance with procurement provisions of the
Interlocal Agreement (Section 8.2), applicable Florida
Statutes, and best practices for government
procurement;
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3)

Adequacy of agreement and contract language as
well as compliance with certain conditions of the
Interlocal Agreement; and,

4)

Adequacy of the Value Engineering team, process
and the program’s overall effectiveness.

To achieve our objectives, we performed tests that are
described in our Methodology Section, Appendix A.

Overall Evaluation

Based on the results of our testing, public funds used on the
Events Center were for reasonable and allowable
expenditures. The procurement of goods and services was
materially in accordance with the Interlocal Agreement
(Section 8.2) and applicable Florida Statutes; however, we
noted instances in which best practices for government
procurement were not followed.
In our opinion:
•

The Interlocal Agreement adequately protected the
County from additional financial obligations related to
the construction and operation of the Events Center;

•

Language in subsequent agreements and contracts
contained the appropriate flow down language and
requirements specified in the Interlocal Agreement;
and,

•

Project Management established adequate controls to
track progress of meeting certain conditions outlined
in the Interlocal Agreement; however improvements
are needed in the reporting of M/WBE goals.

Based on the results of testing performed by our
Consultants, the value engineering team, process and the
program’s overall effectiveness was adequate. However,
certain aspects of the value engineering process were not
well documented.
Opportunities

for

improvement

are

described

herein.
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1.

Publicly Funded Construction Projects Should
Utilize
Best
Practices
for
Government
Procurement

Section 8.2 of the Interlocal Agreement requires
architectural, engineering, and construction services funded
by the County’s contribution be procured through an open,
competitive procurement process utilizing a request for
proposals or a request for qualifications solicitation. In
addition, procurement methods must comply with applicable
Florida Statutes. In general, we found the methods used by
the Developer to procure architectural, engineering and
construction services comply with Florida Statutes and local
procurement ordinances. However, we had the following
concerns relating to the Developer’s evaluation and selection
of consultants and contractors:
1)

The Request for Qualifications issued by the
Developer for the two professional services contracts
reviewed did not contain the specific weighted
evaluation criteria in the notice to the proposers. In
addition, the Request for Proposals issued by the
Developer for one of the three construction services
contracts reviewed did not contain the specific
weighted evaluation criteria in the notice to the
proposers.
Florida Statute 287.055 relative to the acquisition of
professional services (also known as the Consultants’
Competitive Negotiation Act) does not specifically
require the use of weighted criteria.
However,
weighted criteria and scoring is used in government
procurement to help ensure an unbiased selection of
the most responsive, qualified proposer.
For
construction services, Florida Statute 255.20 requires
such contracts to be awarded in accordance with
applicable local ordinances. Although the Interlocal
agreement did not specifically clarify which “local
ordinance” should be followed in the event of a
conflict, both County and City Ordinances (Sections
17-311 (2) and 7.17 E., respectively) require the
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request for proposal document to state the relative
importance of price and other criteria.
2)

For all five solicitations reviewed, there was no
documentation available to support the evaluation
performed by the Procurement Committee.
There
were no scoring sheets, meeting minutes or other
documentation to show the basis of the committee’s
decision to rank the selected firms as the number one
firms.
As previously noted, Florida Statute 287.055 relative
to the acquisition of professional services does not
specifically require the use of weighted criteria.
However, scoring sheets and/or selection committee
meeting minutes are used in government
procurement to provide documented evidence that an
unbiased decision was made based on previously
disclosed evaluation criteria. Also, as previously
noted, Florida Statute 255.20 requires contracts for
construction services be awarded in accordance with
applicable local ordinances. Both County and City
Ordinances (sections 17-311 (3) and 7.17 G
respectively) state that the contract file shall contain
the basis on which the award is made.

3)

For both professional services reviewed, the Truth in
Negotiation and Consideration for Award clauses
were added to the agreements several months after
the firms were selected and agreements were
executed. This issue was noted by the Developer’s
Representative and corrected prior to the audit taking
place.
Florida Statute 287.055(5)(a) states, “The agency
shall require the firm receiving the award to execute a
truth-in-negotiation certificate stating that wage rates
and other factual unit costs supporting compensation
are accurate, complete and current at the time of
contracting.” Further, this statement should be signed
at the beginning of the contract negotiations. In
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addition, “each contract entered into by the agency for
professional services must contain a prohibition
against contingent fees….”
4)

For all three construction services reviewed, there
was no public opening or public notification of the
responses received for the Requests for Proposals
issued by the Developer. Without a public opening or
other public notification of proposals received, there is
no assurance that all proposals received were
considered.
As previously noted, Florida Statute 255.20 requires
contracts for construction services be awarded in
accordance with applicable local ordinances. County
Ordinance (section 17-311 (1)c) states, “Proposals
shall be opened at the time and place specified in the
Request for Proposals or Request for Information.
The name of each proposer shall be announced and
recorded at the time of opening.”
The City’s
Ordinance does not specifically require public bid
openings.
As previously noted the Interlocal
Agreement did not address which policy to follow in
the event of a conflict.

Considering the amount of public funds contributed to the
Events Center construction project, best practices for
government procurement should have been utilized. Public
sector purchasing requires transparency and accountability
for the use of public funds. Transparency in the context of
public procurement refers to the ability of all interested
parties to know and understand the actual methods and
processes by which contracts are awarded. When formal
proposals are requested, the request for proposals should
clearly state the criteria for evaluating the responses as well
as the relative weight assigned to each criteria. Weighted
criteria are used to help ensure an unbiased selection of the
best qualified responsive proposer.
In addition, all
procurement decisions should be supported by a properly
documented audit trail detailing the procurement process
and the reasons for selecting the successful firms. Such
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documentation includes meeting minutes and scoring sheets
that reflect the sequences and rationales behind the award
decision.
We Recommend subsequent Interlocal Agreements be
clarified to note which local ordinance must be followed in
the event of a conflict. In addition, the County should
request procurement procedures for future projects include
the following:
A)

Weighted evaluation criteria in the notice to the
proposers;

B)

Documentation that the evaluation performed by the
Procurement Committee was based upon weighted
objective criteria;

C)

Truth in Negotiation and Consideration for Award
clauses are added to the agreements before the
agreements are executed; and,

D)

Public opening or public notification of the responses
received for the Requests for Proposals.

Orange County Management’s Response:
We concur. In subsequent Interlocal Agreements involving
significant County funding, we will specifically state which
local ordinances must be followed in the event of a conflict.
In regard to the Events Center, the intent was that this
project would be subject to the City's procurement
ordinance.
The agreement was based on the City
constructing, owning and operating the facility and the
County providing contract revenue payments under certain
terms and conditions. So, under this arrangement, it is
reasonable that the City's procurement ordinance would be
applicable.
In addition, we concur that the County will consider including
additional requirements in future Interlocal Agreements with
the City that involve significant County funding to ensure that
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procurement procedures include the items noted in A, B, and
D of your recommendation above. We also concur that the
Truth in Negotiation and Consideration for Award clause
should have been included in all agreements prior to
execution.

2.

Project
Management
Should
Ensure
the
Construction
Manager’s
Application
and
Certification for Payment is Adequately Supported

We reviewed a sample of Applications and Certifications for
Payment submitted by the Construction Manager. We found
the Construction Manager’s Applications and Certifications
for Payment were supported by Applications for Payment
from the various subcontractors performing work on the
project. However, we noted 17 of the 27 subcontractor
Applications for Payment reviewed did not contain evidence
of approval (signed) by the subcontractor. We also noted 24
of the 27 subcontractor Applications for Payment reviewed
did not contain evidence of approval (signed) by the
Construction Manager.
By signing the Application for Payment the subcontractor is
assuring the Construction Manager, and ultimately the
Owner, that: (1) they have inspected the work represented
by this Application, (2) such work has been completed to the
extent indicated in this Application, and the quality of
workmanship and materials conforms with the Contract
Documents, (3) this Application for Payment accurately
states the amount of work completed and payment due, (4)
all amounts have been paid by the subcontractor for work for
which previous Applications for Payment were issued and
payments received from the Construction Manager, and (5)
the subcontractor knows of no reason why payment should
not be made.
The
Construction
Manager’s
signature
on
the
subcontractor’s Application for Payment would indicate that
the Construction Manager has reviewed the subcontractor’s
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work and concurs that the subcontractor has met all their
obligations in relation to this Application for Payment.
Requiring the Construction Manager to submit subcontractor
Applications for Payment that have been approved by both
the subcontractor and the Construction Manager provides
the Project with additional assurance that the work billed for
was performed, is complete, and conforms to contract
documents.
It is also a good method for having
subcontractors attest that they have paid their suppliers and
subcontractors.
We Recommend the County requests Project Management
for future projects ensures all subcontractor Applications for
Payment supporting the Construction Manager’s Application
and Certification for Payment contain evidence of approval
by both the subcontractor and the Construction Manager.
Orange County Management’s Response:
We concur. The County will consider including additional
requirements in future Interlocal Agreements with the City
that involve significant County funding to ensure that all
subcontractor Applications for Payment supporting the
Construction Manager's Application and Certification for
Payment contain evidence of approval by both the
subcontractor and the Construction Manager.

3.

Project Management Should Ensure Construction
Manager’s Subcontractors Are Paid in a Timely
Manner for Work Performed

We reviewed documentation related to the payments made
by the Construction Manager for work performed by the
subcontractors. As a result of our review we found 32 of the
87 subcontractor payments (37%) reviewed were remitted to
the subcontractors more than 30 days after the Construction
Manager had received the funds from the project. Six of the
32 late payments exceeded 100 days with the most being
337 days.
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Lien waivers are commonly used on construction projects to
ensure parties to the construction project are paid for work
performed and materials/equipment delivered as well as to
protect the owner of the property from claims. A lien waiver
is a document from a contractor, subcontractor, materials
provider, equipment lessor or other party to the construction
project stating they have received payment and waive any
future lien rights to the property. During the construction
phase, conditional lien waivers are obtained as progress
payments are invoiced and paid. A conditional waiver on
progress payments generally specifies that if the party has
been paid to date the waiver is an effective proof against any
lien claim on the property.
The Project Construction Agreement between the City and
the Developer [Section 7.7 (b (iii)] states, “With respect to
the Draw Packages relating to the Construction Contract and
Principal Contractors, the Draw Package shall include:….(B)
to the extent applicable, conditional partial waivers of lien
from each payee covering all Work performed by such payee
since the last payment application of such payee.” Similar
language is also included in the Construction Management
Agreement [Section 8.4.3.1].
We found that project
management had established a process for obtaining and
logging lien waivers from the various parties (contractors,
subcontractors and suppliers) paid with project funds.
However, the process did not include ensuring all lien
waivers were received from subcontractors included on the
Construction Manager’s previous Application for Payment
prior to paying the Construction Manager additional funds for
work performed by the same subcontractors.
We recognize that there are valid reasons for the
Construction Manager to withhold payment to a
subcontractor. However, project management should be
aware of these situations and should work with the parties to
rectify the discrepancies as soon as practical to avoid
potential claims on the project.
We Recommend the County requests Project Management
for future projects ensures all lien waivers are received from
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subcontractors included on the Construction Manager’s
previous Application for Payment prior to paying the
Construction Manager additional funds for more work
performed by the same subcontractors. When valid reasons
exist for withholding payments to subcontractors, Project
Management should work with the parties to resolve the
discrepancies as soon as practical to avoid potential claims
on the project.
Orange County Management’s Response:
We concur. The County will consider including additional
requirements in future Interlocal Agreements with the City
that involve significant County funding to ensure lien waivers
are received from subcontractors included on the
Construction Manager previous Application for Payment
prior to paying additional funds for more work performed by
the same subcontractors. It is our understanding that Events
Center Development LLC (ECDLLC) modified their process
during the project, which they believe adequately addressed
this issue.

4.

Reports for Contractual Required Goals Should
be Prepared Using Verifiable Source Documents
and Should Accurately Disclose All Relevant Data

The Interlocal Agreement, Section 8.2, stipulates that the
construction of the Community Venues is to comply with the
M/WBE requirements of Chapter 57 of the City Code.
Chapter 57 of the City Code establishes a goal of 18 percent
of the City's annual monetary value of contracts and
subcontracts for supplies, services and construction to be
awarded to minority business enterprises meeting contract
specifications (section 57.16) and a similar goal of 6 percent
to be awarded to women-owned business enterprises
(section 57.23).
Based on our review of the M/WBE report the Developer
included in their monthly progress report to the City as of
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March 31, 2010, we noted the following relative to data
reported:
A)

The report listed items that were excluded from
M/WBE participation to reconcile the M/WBE report to
the overall project budget (project management,
insurance, certain materials, utilities, etc). However,
amounts noted for materials that were excluded were
also included in the contract amounts. This resulted
in these amounts being double counted and therefore
the report totals did not truly reconcile to the project
budget. Project dollars should be properly allocated to
ensure the progress toward achieving goals is
accurately stated.

B)

The report did not disclose all of the consulting
contracts awarded by the Developer. We found 16
contracts totaling approximately $2.6 million were not
included on the M/WBE report as of March 31, 2010.
All contracts awarded need to be considered to
determine the correct percentage of contract dollars
allocated to M/WBE firms.

C)

For 21 of the 37 second tier M/WBE subcontracts
reviewed we found that portions of the amounts
reported as allocated to the second tier
subcontractors were based on data self-reported by
the Construction Manager’s first tier subcontractors.
In general we found that the original subcontract
amount was supported by a contract document or
purchase order; however revised contract amounts
were not supported with copies of executed change
orders between the first and second tier
subcontractors.
There is an incentive for the first tier subcontractors to
overstate the contract amounts they awarded to
M/WBE firms. The Subcontract Agreement between
the Construction Manager and the first tier
subcontractors permits the Construction Manager to
assess liquidated damages at a rate of $5,000 for
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each percentage point for which the subcontractor is
below its M/WBE goals (Attachment IV, Section 12).
Efforts should be made to ensure amounts reported
as allocated to M/WBE firms are based on verifiable
source documents.
D)

One of the 37 second tier M/WBE subcontracts
reviewed was not certified as such by the City or
County. Amounts awarded to this subcontractor
($6,000) should not be included in the amounts
allocated and paid to M/WBE firms.

Reports detailing the progress toward achieving
contractually stipulated goals should accurately report all
relevant data. Also, the data reported should be based on
verifiable source documents.
It should be noted that upon bringing these matters to the
attention of the Developer proactive steps were taken to
correct some of the issues identified on subsequent reports
provided to the City.
We Recommend the County requests Project Management
for future projects ensures reports containing details relative
to the achievement of contractual required goals are
prepared using verifiable source documents. In addition,
such reports should accurately disclose all relevant data and
amounts reported should reconcile to the overall project
budget.
Orange County Management’s Response:
We concur.
It is our understanding that ECDLLC
acknowledged an unintentional formula error on the
spreadsheet for the month audited and that they will perform
a final reconciliation of all M/WBE participation when final
source documentation is available.
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5.

The County Should Take Appropriate Steps to
Limit the Use of County Contributed Funds for
Furniture, Fixtures, and Equipment

The Interlocal Agreement does not exclude the use of
County contributed funds for the purchase of furniture,
fixtures, and equipment (FF&E) installed in areas not
accessible to the general public or used for hosting events.
Section 2.1 of the Interlocal Agreement specifically includes
FF&E within the definition of costs and does not specifically
exclude any FF&E from being paid with public funds.
Subsequent to the execution of the Interlocal Agreement, the
City negotiated the Project Construction Agreement (PCA)
with the Developer. The PCA contains several items that
were not included in the definition of the Events Center as
described in the Interlocal Agreement. FF&E items added to
the PCA include the fit-out, furnishing and equipping of all
City administrative space and offices in accordance with the
Quality Events Center Standard; and occupancy ready buildout of both the City and County’s suites, complete with
furniture, fixtures, and equipment.
As a result of reviewing various documentation related to the
construction of the Events Center, we noted various areas of
the Center that are not accessible to the general public or
used for operating and hosting events. These areas include
the administrative offices for the City and its major tenant
(the Orlando Magic), as well as office space and other
customary spaces for such tenant’s basketball operations.
Public funds should not be used to provide FF&E for tenant
occupied space. While it appears to be an acceptable use of
public monies to provide furnishings and equipment for the
City employees, it should have been included within the
definitive elements outlined in the Interlocal Agreement.
The PCA was not provided to the County for review and
comment prior to execution. Both the Interlocal and PCA
include administrative office space for the home NBA tenant.
Neither agreement contains provisions for furnishing and
equipping the tenant spaces.
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The FF&E contract and associated owner direct purchases
(approximately $18 million) were paid entirely from bond
proceeds backed by County contributed funds. It should be
noted that the major tenant has reimbursed the project for
furnishing and equipping their administrative office space.
We Recommend the County takes the necessary steps to
ensure the Interlocal Agreement prohibits the use of County
contributed funds for furnishing and equipping Community
Venue areas not accessible to the general public or used for
hosting events.
Orange County Management’s Response:
We concur. The County agrees that County funds should
not be used to pay for FF&E for tenant occupied space and
that future agreements should more specifically address the
issue dealing with areas of the building that are not
accessible by the general public.
We understand that the major tenant has reimbursed the
project for-furnishing and equipping their administrative office
space.
Further, the County agrees that it appears
acceptable to use public monies to provide furnishings and
equipment for City employees.

6.

Consideration Should Be Given to Expanding the
County’s Role in Future Interlocal Agreements

As part of the Interlocal Agreement with the City of Orlando,
the County agreed to contribute a portion of the Sixth Cent
Tourist Development Tax (Sixth Cent TDT) to finance up to
$270 million in project costs for the Events Center. During
the early planning for the Community Venues, the County
made the decision to not directly construct, oversee, or
operate any of the Community Venue Projects. This was
done to mitigate risks associated with the County being
perceived as the owner and/or operator of the Community
Venues. Therefore, in crafting the Interlocal Agreement,
County personnel focused considerable effort to assuring the
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County was adequately protected from any potential cost
overruns or additional financial obligations related to the
construction and operation of the Events Center. As such,
the Interlocal Agreement did not contain any requirements
for County personnel to participate in establishing major
processes such as developing procurement procedures,
assisting with the value engineering process, or reviewing
project budgets and major agreements/contracts prior to
issuance. Also, through interviews with the Developer’s
Representative and review of documentation we did not note
any County involvement in the processes noted.
Based on our review of the Events Center construction
project, the Developer’s Representative did an effective job
of managing the overall project and the County’s goals of
controlling risk and capping the County’s financial obligations
were achieved. However, a more expanded role in the
project could have provided additional assurance that public
funds were used as intended and in a cost effective manner.
In addition, it could have provided additional assurance that
initiatives specified in the Interlocal Agreement, such as
open, competitive procurement; green building standards;
and M/WBE requirements; are acted upon and achieved.
We Recommend Interlocal Agreements for construction
projects utilizing County funding consider expanding the
County’s role and providing additional guidance or oversight
on certain aspects of the project.
Orange County Management’s Response:
We concur. In all future agreements, the County will
continue to evaluate and consider whether or not we should
assume an expanded role in managing the project. In
regard to the Interlocal Agreement to construct the
Community Venues, this agreement was developed over a
very long period of time and involved extensive negotiations
between the County, Comptroller's Office, City, Magic,
DPAC, and Citrus Bowl. The process leading up to the
approval of the Interlocal Agreement in July 2007 included
numerous public meetings, news coverage, Board
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presentations, and public discussions. Throughout this
entire process, it was well known, disclosed, and discussed
that the City would construct (either directly or through
agreements with the other key parties), own and operate the
facilities and the County would provide financial assistance
through Contract Revenue payments under the terms and
conditions of the Interlocal Agreement. It is also worth
noting, the Magic agreed to assume the risk of project cost
overruns. As such, it seemed reasonable to allow the City
and the Magic some flexibility in constructing the project
within the parameters of the Interlocal Agreement without
inserting a third entity, the County, in the oversight of the
project. We agree that the Interlocal Agreement met the
County's goals of controlling risk and capping the County’s
financial obligations while allowing for the effective project
management of the Events Center by the Developer's
Representative.
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To achieve our objectives, we performed the following:
To determine whether public sector funds were used for reasonable and allowable
expenditures, we performed the following tests for the selected draw packages
(amounts paid to the Construction Manager were reviewed separately as described
further below):
1)

Reviewed amounts paid for adequate support;

2)

Confirmed amounts paid with Public Sector Funds qualified for reimbursement
from such funds as per Interlocal Agreement;

3)

Verified no invoices dated prior to the date the Interlocal Agreement was
approved by the Board of County Commissioners were paid with Public Sector
Funds;

4)

Examined payments for contractual services that were not open and
competitively procured to verify no Public Sector Funds were used to pay for
such services;

5)

Determined what was purchased and verified whether it was an appropriate use
of Public Sector Funds;

6)

Reviewed for duplicate payments between what was reimbursed to the Orlando
Magic and what was paid directly to other payees;

7)

For amounts reimbursed to Magic, tested for proof of payment by the Orlando
Magic;

8)

Where applicable, examined amounts invoiced for compliance with contract
rates; and,

9)

Confirmed no County provided funds used to pay for the following:
A)

Any cost or expense of any nature in connection with the acquisition of
right-of-way or other land for the Community Venues (Interlocal 7.1.5);

B)

Any cost or expense of any nature relating to environmental investigation
or monitoring of site conditions, any clean-up, containment, remediation,
removal, restoration or other similar environmental work (Interlocal 7.1.6);
and,

C)

County, City, Agency or any other governmental operating or personnel
expenses (Interlocal 7.1.7).
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To assess amounts paid to the Construction Manager, we reviewed the Applications
and Certificates of Payment (pay applications) that were included in the draw packages
reviewed above. The following is a summary of the testing performed:
1)

Tested for evidence that the pay applications were certified by the Construction
Manager, Architect and Developer;

2)

Tested for evidence of review and approval by the Construction Manager and
subcontractors for the various subcontractor pay applications that support the
Construction Manager’s pay applications;

3)

Examined general condition amounts billed for adequate support;

4)

Evaluated whether amounts billed qualified for reimbursement;

5)

Compared the amounts the Construction Manager invoiced the project to the
amounts the Construction Manager paid the subcontractors and for general
condition items;

6)

Evaluated whether subcontractors were paid within 30 days of the Construction
Manager receiving funds from Project; and,

7)

Confirmed whether retainage for the Construction Manager and various
subcontractors was withheld at appropriate rates.

We also confirmed that the disbursement amounts reported by the Developer reconciled
with the disbursement amounts reported by the City. We traced the disbursement
amounts to the applicable bank statements as well as the City’s accounting journal.
We reviewed the bank statements and accounting journal to ensure the City did not use
project funds on expenses in addition to those included in the monthly draw packages.
To determine whether goods and services were procured in accordance with the
Interlocal Agreement (Section 8.2), applicable Florida Statutes, and best practices for
government procurement, we reviewed the procurement process the Developer used to
award Agreements/Contracts. Specifically, we tested for the following:
1)

Whether the procurement method met the requirements of Section 287.055,
Florida Statutes (for professional services);

2)

Whether the procurement method met the requirements of Section 255.20,
Florida Statutes (for construction services); and,

3)

Whether best practices for government procurement were utilized for all services
procured.
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We also reviewed the procurement processes the Architect and Construction Manager
used to award subcontracts. We evaluated whether the process fulfilled the terms and
conditions specified in the respective Agreements as well as the process described in
various public information meetings. We tested and evaluated whether best practices
for government procurement were utilized. Specifically, we performed the following:
1)

Verified the scopes of service and bid packages were publically announced;

2)

Reviewed for evidence demonstrating proposers and bidders were evaluated on
the same criteria as specified in the applicable Request for Proposal or Request
for Bid;

3)

Evaluated whether contracts were awarded to responsive proposers or lowest
responsive bidders and, if not, that valid explanation exists for the selection; and,

4)

For construction subcontracts, verified all bidders were included on a bid
tabulation form provided to Developer and that the bid amounts agreed with bid
documents.

To review the adequacy of agreement and contract language as well as compliance
with certain conditions of the Interlocal Agreement we obtained the Interlocal
Agreement, Project Construction Agreement (PCA), and a sample of
contracts/agreements executed by the Developer. We reviewed the agreements for
adequacy of language as well as for terms and clauses required by the Interlocal and/or
PCA. Specifically, we reviewed the following:
1)

Interlocal Agreement to ensure it adequately protected the County from
additional financial obligations related to the construction and operation of the
Events Center;

2)

PCA to verify the City was protected from cost overruns related to the
construction of the Events Center and that the PCA contains certain terms and
clauses agreed upon in the Interlocal (audit clause, record & report retention,
Blueprint, Green Building, bidding and award process);

3)

Developer executed agreements to ensure they contained certain terms and
clauses specified in the PCA (audit clause, record and report retention, Blueprint,
Green Building, direct purchases, third party beneficiary, indemnification); and,

4)

Certain standard clauses such as liquated damages, termination clauses,
mitigation of disputes, invoicing procedures, change order pricing, and retainage.

To determine whether the Minority M/WBE requirements specified in the Interlocal
Agreement (Section 9.16) were being accurately reported, we reviewed the M/WBE
report the Developer prepared and included in their monthly progress report as of March
31, 2010. Specifically, we performed the following:
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1)

Checked that all project funds were included and properly allocated;

2)

Verified the original and revised amounts for all prime contracts awarded by the
Developer and all first tier subcontracts awarded by the Construction Manager
were accurately reported;

3)

For a sample of the first tier subcontracts awarded by the Construction Manager,
tested whether second tier subcontract amounts awarded to M/WBE firms were
accurately reported; and,

4)

For a sample of the first tier subcontracts awarded by the Construction Manager,
tested whether first and second tier subcontractors reported as M/WBE firms
were certified as such.

We did not verify the amounts reported as having been paid to any of M/WBE
subcontractors. Our testing also did not include a review of the workforce utilization
report.
We retained a Consultant to give assurances on the adequacy of the Events Center’s
value engineering team, the value engineering process and the program’s overall
effectiveness. The Consultant was tasked with performing the following:
1)

Evaluating the value engineering program in terms of team composition and
overall program effectiveness;

2)

Reviewing provisions for value engineering in the respective contracts (A&E, CM,
Trades) for adequacy;

3)

Identifying and evaluating value engineering recommendations proposed during
the value engineering process (both accepted and rejected) for merit;

4)

Determining reasons for rejected recommendations that appear valid;

5)

Quantifying potential cost savings from implemented recommendations;

6)

Quantifying potential savings lost due to rejection of apparently valid
recommendations; and,

7)

Reviewing plans and specifications for value engineering ideas that may have
been missed or not considered and quantify potential cost savings.

The Consultant’s report detailing their methodology and conclusions is attached as
Appendix C.
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1.

Publicly Funded Construction Projects Should Utilize Best Practices for
Government Procurement
1)

We agree that Florida Statute 287.055, which is applicable to the
professional services contracts awarded, does not require the use of
weighted criteria during the selection process. ECDLLC reviewed each
firm’s overall experience, qualifications, pricing and team members, taken
as a whole, in the selection process.
With respect to construction services contracts, we also agree that Florida
Statute 255.20 requires that such contracts be awarded in accordance
with applicable local ordinances. All Contractors (as defined in the PCA)
paid with public funds were selected in accordance with Section 6.3 of the
Project Construction Agreement ("PCA"), which required (i) selection
pursuant to an open competitive procurement process pursuant to Section
255.20, and (ii) the City's participation both in the design of the selection
criteria as well as on the review committee ultimately responsible for
selecting the Contractors. Section 6.3 contains numerous requirements
for contracts with such Contractors designed to protect the public interest
in terms of both the types of contracts that must be used as well as the
obligations and requirements of the Contractors. In addition, the public
interest in the selection of Contractors was further protected by the
considerations and factors described in the ECDLLC Response at the end
of Section 1 below.

2)

We agree that there was no written documentation retained with respect to
the evaluation. These firms were selected by a committee comprised of
ECDLLC and City representatives. While documentation was not retained
in the file, the firms were selected based on the submittal requirements
listed in the RFQs which were posted and advertised.

3)

We agree that all of the contracts ECDLLC procured under Florida Statute
287.055 were required to contain the above-referenced language. During
a routine internal review of contracts, ECDLLC determined that the
language was missing from the contracts referenced above, and ECDLLC
immediately took steps to remedy the situation.

4)

We agree that there was no public opening or public notification of bids
received for these RFPs. Nevertheless, with respect to local ordinances,
the three reviewed construction services contracts were awarded in
accordance with Section 6.3 of the PCA.

Although best practices relating to weighted criteria and retention of evaluation
documentation were not strictly followed, the interests of the public in the use of
public funds were preserved and protected by the statutory competitive
procurement of the Prime Contractor and the Design Architect, and of all other
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direct contracts between ECDLLC and Contractors (third party providers) paid by
public funds, particularly given that:
(i) the Prime Contractor contract is a guaranteed maximum price contract
intended to protect the public from cost overruns and the liabilities of numerous
sub-contracts managed by the Prime Contractor; (ii) the City’s (and, therefore,
the public’s) obligation for construction costs is further protected and limited by
the Budget Cap (see Section 7.2 of the PCA) approved in the Interlocal
Agreement, with the Magic having cost overrun responsibility beyond the Budget
Cap (per the Interlocal Agreement and Section 7.3 of the PCA);and (iii) the City's
participation both in the design of the selection criteria as well as on the review
committee ultimately responsible for selecting the Contractors.
2.

Project Management Should Ensure the Construction Manager’s
Application and Certification for Payment is Adequately Supported
We agree that this process is an ideal best practice, but it is not practical in 30day pay cycles with three and four tiers of subcontractors processing pay
requests. In an effort to facilitate timely payment to contractors and tier
subcontractors, ECDLLC accepted subcontractor pay requests which may have
been unsigned, and received them later in the monthly pay cycle. ECDLLC
relied on Construction Manager (CM) and Architect to certify percentage
completion. In addition, no subcontractor was closed out until final lien waivers
were received and the CM or Architect certified that the work was complete.

3.

Project
Management
Should
Ensure
Construction
Manager’s
Subcontractors Are Paid in a Timely Manner for Work Performed
We agree with this comment, and modified the process during the Project.
ECDLLC originally made payment to CM in one check each month for the entire
pay request. ECDLLC made payment to CM for some subcontractor pay
applications without partial lien waivers for previous pay applications in a good
faith effort to allow all subs and lower tier subs to receive timely payment, under
the assurance that the CM release of payment was eminent. When it became
apparent that CM release of prior payments to subcontractors was delayed,
ECDLLC modified its policy from cutting one check for the entire CM pay request
to cutting multiple checks with one for each subcontractor amount. Individual
checks for each subcontractor amount were then released to CM as they
provided proof of payment for all earlier subcontractor pay applications. ECDLLC
believes this adequately resolved the issue.
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4.

5.

Reports for Contractual Required Goals Should be Prepared Using
Verifiable Source Documents and Should Accurately Disclose All Relevant
Data
A)

We agree that an unintentional formula error occurred on the spreadsheet
for the month reviewed, which resulted in inaccurately lowering the
M/WBE participation rate reported. This error will be corrected in the final
M/WBE report for the Project.

B)

We agree and the contracts were included in all subsequent reports.

C)

We agree that the interim reports were created using data available at the
time, some of which was self-reported by subcontractors. In some
instances, ECDLLC received the self-reported data from trade contractors
before receiving executed change orders and contracts from the CM.
ECDLLC issued all interim reporting to the best of its knowledge until such
time as all final payments are made to all tier subcontractors. The final
reporting of M/WBE participation will use verifiable source data. When all
payments have been made and final source documents are available, a
final reconciliation of all M/WBE participation will be prepared. It is
noteworthy that the Project is currently projected to achieve over 31%
M/WBE participation, which far exceeds the Blueprint goal of 24%
M/WBE.

D)

We agree with this comment. This above-referenced subcontractor was
added to the M/WBE spreadsheet when the contract award was made.
Subsequently it was determined that the subcontractor was not certified by
the City or County. As previously discussed, a final M/WBE participation
report will be issued which will not include this subcontractor.

The County Should Take Appropriate Steps to Limit the Use of County
Contributed Funds for Furniture, Fixtures, and Equipment
We agree with this comment. “Cost” or “Costs” as defined in the Interlocal
Agreement – which Costs are eligible for payment by public funds – specifically
includes “costs of furniture, fixtures and equipment.” The definition of “Cost” or
“Costs” also specifically excludes certain kinds of costs from costs that may be
paid by public funds, and FF&E in the areas of the Events Center not accessible
to the general public are not listed as excluded costs. So, as a general
proposition, the Interlocal Agreement contemplated and approved FF&E costs as
“Costs” which could be paid by public funds.
As an additional matter, preliminary budgets establishing the Project Budget Cap,
which were provided to and reviewed by the City prior to the execution of the
Interlocal Agreement, included FF&E costs in the budget soft costs. As part of
the consideration and adoption of the NOEC Agreement as an exhibit to the
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Interlocal Agreement, the County was aware that the Project budget included
FF&E costs payable from public funds.
As noted above, the Interlocal Agreement did not provide specific guidance on
which public funds should be applied to which type of expenditure. However,
Section 7.7(d)(ii) of the PCA stipulates that the City holds the authority under the
“City Funding Determination” for all disbursements under the Project Budget.
Nonetheless, we agree that FF&E for other Orlando Magic administrative staff
space outside of Basketball Operations should be paid for by the Orlando Magic.
Accordingly, the Orlando Magic identified these costs during the procurement
process and made payments to fully reimburse the Project for these FF&E costs.
These items were procured during the construction process and initially paid
through Project draws because they were procured in bulk from suppliers.
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